
State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxatlon and Flnance, over 18 years of age, and
that on the 29th day of June, 1983, she served the withln not ice of Declsion by
cer t i fLed  mai l  upon Mar t in  Hurwi tz ,  M.D. ,  P .C. ,  the  pe t i t loner  in  the  w i th in
proceedl-ng, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

M a r t i n  H u r w i t z ,  M . D . ,  P . C .
L24 E.  84 th  S t .
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f iee or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

M a r t i n  H u r w i t z ,  M . D . ,  P . C .

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchtse Tax under Article 9A and 27 of the Tax
Law for the Fiscal Year Ending IL/30/76.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
29th day of  June,  1983.

,  , l . ,  t i  t'q,:tJl,,,t ,/ kUL, i^ll.n rtr

/,UITiORIZED TO ADUINISIEN
0A'JFIS PURSUANI f0 IAI I,Ayt
sBclroN 174

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

June 29 ,  1983

Mar t i n  Hu rw i t z ,  M .D . ,  P .C .
724 E.  84rh Sr .
New York, NY 70028

Gent lemen:

P lease  take  no t . i ce  o f  t he  Dec i s i on  o f  t he  S ta te  Tax  Commiss ion  enc losed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  1090 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Law Bureau -  L i t igat ion Uni t
Building /19 State Campus
Albany,  New York 72227
Phone / l  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen t .a t i ve

Taxing Bureau'  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARTIN HLIRWITZ,  M.D.  ,  P .C.

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Art ic les 9-A and 27 of the Tax Lars for the
F isca l  Year  End ing  November  30 ,  1976.

DECISION

P e t i t i o n e r ,  M a r t i n  H u r w i t z ,  M . D . ,  P . C . ,  1 2 4  E a s t  8 4 t h  S t r e e t ,  N e w  Y o r k ,

New York 10028, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of corporat ion franchise tax under Art ic les 9-A and 27 of the Tax Law

for the f iscal  year ending November 30, 7976 (Fi te No. 34254).

A  fo rmal  hear ing  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  16 ,  1982 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Kev in  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether the statute of l imitat ions for assessment of addit ional f ranchise

tax due had expired where pet i t ioner had f i led a return using an erroneous

f igure in the computat ions.

FINDINGS OF FACT

1. 0n July 16, 1981 the Audit  Divis ion issued a Not ice and Demand

Payment  o f  F ranch ise  Tax  aga ins t  pe t i t ioner ,  Mar t in  Hurwi tz ,  M.D. ,  P .C. ,

a m o u n t  o f  $ 1 7 5 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 6 5 . 7 5 ,  f o r  a  t o t a l  d u e  o f  $ 2 4 0 . 7 5 .

2. As explained on the Not. ice, Chapter 895 of the Laws of 1975 increased

the minimum franchise t .ax to $250.00 and also imposed a one year 20 percent

surcharge on the tax appl icable to each taxpayer 's f i rst  taxable period begun

for

in the
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on or after January 1, 1975. The pre-pr inted tax forms for the taxable year

1975 conta ined the  o ld  min imum tax  o f  $125.00 .  To  cor rec t  th is  e r ro r ,  the

Department of Taxat ion and Finance attached r iders to the returns which contained

instruct ions regarding the new Iaw. These r iders were mai led out to taxpayers

along with the returns.

3. Pet i t ioner test i f ied that he had never received a copy of the aforesaid

r ider and only became aware of i t  at  a pre-hearing conference. Pet i t ioner,

there fore ,  f i l ed  h is  1975 re tu rn  and pa id  the  o ld  min imum tax  o f  $125.00 .

4 .  Pet i t ioner 's  re tu rn  r^ ras  f i led  on  February  15 ,  1977.  The Not ice  and

Demand for Payment was issued on July 16, 1981, over four years later.  Pet i t ioner

claimed that this determinat ion was barred by the three year statute of l imitat ions

for  assessmenLs as  prov ided fo r  in  sec t ion  1083(a)  o f  the  Tax  law.

5. The Audit  Divis ion maintained that use of the $125.00 f igure l ias a

maLhematical  error and, therefore, the amount of tax which the return would

have shown to be due but for this mathematical  error was deemed to be assessed

as of the date of f i l ing under sect ion 1082(a) of the Tax Law and, thus, within

the statute of l imitat ions.

6. Pet i t ioner argued that s ince he had no not ice of the Tax Law change

and used a pre-pr inted f igure on a Tax DepartmenL form, without making any

computat ion errors, he did not make a mathemat. ical  error within the general ly

accepted neaning of that term and, therefore, sect ion 1082(a) should not apply

t o  h i s  c a s e .

CONCIUSIONS OI' tAI,i

A. That sect ion 1082(a) of the Tax Law provides that I ' the amount of tax

which a return shows to be due, or the amount of tax which a return would have

shown to be due but for a mathematical  error,  shal l  be deemed to be assessed

on the date of f i l ing of the return."
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B. That r teveryone is presumed to know the Tax Law't  (Mabie v.  Ful ler,  255

N.Y. 794, 201).  Moreover,  rrpart ies deal ing with the Government are charged

r , i ' i th  knowledge o f  and are  bound by  s ta tu tes . . .desp i te  re l iance. . .upon incor rec t

information received from Government agents or employeest '  (Flamm v. Ribicoff ,

2 0 3  F .  S u p p .  5 0 7 , 5 1 0  ( S . D . N . Y . ) ) .  T h e  T a x  L a w  c h a n g e  r i d e r  d i s t r i b u t e d  t o

taxpayers was only done as a convenience to taxpayers. The Department of

Taxat ion and Finance is under no statutory obl igat ion to not i fy each individual

taxpayer of current changes in the law. Pet i t ioner was, therefore, held to

have knowledge of the change in the law which increased the minimum franchise

tax to $250.00 and irnposed the one year 2A percent surcharge.

C. That the def ini t ion of mathematical  error within the meaning and

intent of the Tax Law is not so narrow as to exclude al l  but str ict ly ar i thmetic

er ro rs  (See e .g .  Tax  Law S1081(d)  -  mathemat ica l  e r ro r  inc ludes  overs ta tement

o f  amount  pa id  as  es t imated  tax) .

D. That pet i t ioner 's use of an erroneous minimum tax f igure in computing

his tax due and fai lure to compute the 20 percent surcharge was a mathematical

error within the meaning and intent of  sect ion 1082(a) of the Tax law and,

there fore ,  the  cor rec t  tax  due was deemed assessed as  o f  February  15 ,  1977,  the

date of f i l ing of the tax return and thus within the three year statute of

l im i ta t ions .

E.  That  the  pe t i t ion  o f

Notice and Demand for Payment

DATED: Albany, New York

Mar t in  Hurwi tz ,  M.D. ,  P .C.  i s  den ied  and the

of  Franch ise  Tax  issued Ju ly  16 ,  1981 is  sus ta ined.

STATE TAX COMMISSION

J UN li, 3 19tJ3


